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IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT

( Sacr anent o)

In re the Marriage of TRUDE and
TROY VENNEW TZ.

TRUDE VENNEW TZ,
Appel | ant Q037671

V. (Super. Ct. No. 99FL02045)

TROY VENNEW TZ,

Respondent .

Trude Vennewitz (Mdther) appeals fromthe trial court’s
ruling regarding the visitation rights of Troy Vennew tz
(Father) with the couple’s m nor daughter.

Mot her petitioned the court to allow her to nove fromthe
Sacranento area to Chicago, Illinois. The trial court allowed
Mot her and daughter to nove away, but granted Father i beral

visitation rights, including the entire summer vacati on.




Additionally, the court required Mdther to pay the cost of
transporting the child to visit Father. Mther clains the trial
court abused its discretion in ordering the substantial anount
of visitation, and in requiring her to pay the entire cost of
transportation. W shall affirmthe resulting judgnent.

FACTUAL AND PROCEDURAL BACKGROUND

Mot her and Father married in Decenber 1993. They separated
in February 1999. Their only child, a daughter, was born in
Oct ober 1994.

Shortly after separation, the parties stipulated to a
cust ody agreenent awarding joint |egal custody, and primary
physi cal custody to Mother, with Father having visitation eight
hours during the week plus approximately half of each weekend.
The ternms of the stipulation were incorporated into a court
order. The court order also referred the parties to Fam |y
Court Services (FCS) for nediation of custody and visitation
i ssues.

Trial was set for October 19, 2000, with a settlenent
conference to be held on Cctober 10, 2000. On August 8, 2000,
Mot her filed an ex-parte request for nodification of custody and
visitation, and requested she be allowed to relocate with the
child to Illinois. Mther requested referral to FCS to address

the nove and a parenting plan for Father. The court denied the



ex-parte application, but referred the parties to FCS for a
report to be prepared for the trial.

The FCS report, dated Septenber 28, 2000, contained two
sets of recomendations. The first set consisted of
reconmendations in the event Mother chose to nove to IIlinois.
The second set consisted of recommendations in the event Mot her
chose to stay in the Sacranmento area.

| f Mother chose to nove, FCS recommended Fat her have sol e
physical custody with parenting tine to Mdther as foll ows:

Chri stmas vacation; Easter vacation; and all of summer vacation,
wi th the exception of one week after school ends and one week
bef ore school begins. FCS recomended the parents determ ne how
the cost of travel would be shared.

| f Mother did not choose to nove, FCS reconmended the
parents share physical custody in such a manner as to assure
frequent and continuing contact with both parents. FCS
recormmended Fat her have parenting tinme on Mondays and Wednesdays
from3:00 p.m to 800 p.m, and every first, third, and fifth
weekend from Friday at 3:00 p.m to Sunday at 6:00 p.m FCS
recommended the parties adhere to the existing parenting
schedule with regard to holi days.

Trial on the issues of custody and visitation and Mdther’s

proposed nmove were bifurcated fromthe i ssues of support,



property division, and attorney fees. The trial on the nove,
custody, and visitation was held first.

The court found Fat her had maintai ned a “consistent and
active presence in the child s life.” Father had the child two
days each week from3:00 p.m to 8:00 p.m, in addition to the
first, third and any fifth weekend of each nonth. The court
concluded this amounted to parenting tinme of approximtely 25
percent .

The trial court found Mother’s primary connection to
Chi cago was her friend, who would be able to rent her a house at
a reasonabl e cost. The court noted Mdther was enpl oyed as a
medi cal transcriptionist with Medquist, Inc., in Sacranento.
Medqui st al so had an office in Chicago, and Mt her could obtain
a transfer to the Chicago office. Mither also expressed a
desire to work as a personal trainer in Chicago. Neither of
Mot her’s parents lived in Chicago. Mother had sonme uncl es,
aunts, and cousins in Chicago, but did not have consi stent
contact with them The court found Mdther had given “little, if
any, thought to the negative effect her proposed nove [woul d]
have on the child s relationship with her Father.” The court
found Mot her’s reasons for noving were not conpelling, and were
not for the child s benefit. The court found the nove was not
in bad faith or intended to frustrate Father’s contact with the

child, but that the nove was not necessary.



Because the nove was not in bad faith, the court granted
Mot her’ s request to relocate, conditioned on Mther paying the
full cost of transportation for the child to visit Father. The
court ordered visitation to Father as follows: (1) each spring
break for nine days; (2) 10 weeks each sumer; (3) each
Thanksgi vi ng vacation; and (4) half of each w nter break.

I
Appeal from Non- Appeal abl e Order

Fat her urges us to disnmiss this appeal because it is not
froma final order. |In fact, there is neither a formal order
nor judgnment in the record. The notice of appeal, filed
February 13, 2001, purported to appeal fromthe order of the
court entered on Decenmber 13, 2000. On Decenber 13, 2000, the
court filed its “Ruling on Submitted Matter.” The ruling
specifically directed Mother’s attorney to prepare the form
order. No formal order appears in the record. However, a final
j udgnment, which incorporated the rulings of Decenber 13, was
filed on July 19, 2001. The judgnent is not a part of the
record, but Father has requested this court take judicial notice
of it and the notice of entry of judgnent. This request is
gr ant ed.

No appeal may be taken from an interlocutory judgnent
unl ess allowed by statute. (Code G v. Proc., § 904.1, subd.
(a)(1).) Code of CGivil Procedure, section 904.1, subdivision



(a)(1) provides in relevant part, “An appeal . . . nay be taken
from. . . [f] . . . a judgnent, except [] an interlocutory

j udgnent However, an appeal may be taken from an order
made appeal abl e by the provisions of the Fam |y Code. (Code
Cv. Proc., 8 904.1, subd. (a)(10).) Famly Code section 2025
provi des for the appeal of a trial court ruling on bifurcated
i ssues prior to the final judgnment, but only where the trial
court has certified that an appeal is appropriate. No such
certification was obtained in this case.

Nonet hel ess, we nust liberally construe a notice of appeal
in favor of its sufficiency. (Cal. Rules of Court, rule 1.)
Therefore, we shall treat the notice of appeal as a premature
notice of appeal fromthe final judgnment filed on July 19, 2001.
(Cal. Rules of Court, rule 2(d)(2); County of El Dorado v.
M sura (1995) 33 Cal.App.4th 73, 77.)

I
Revi ew of Trial Court’s Discretion

Mot her argues the trial court abused its discretion in
ordering an excessive anount of parenting tinme to Father and in
requiring her to pay for the costs of travel for the mnor
child. She argues the trial court failed to consider the best

interest of the child in ordering parenting tine for Father, and



required her to bear the costs of travel in an effort to punish
her for exercising her right to nove with her child.?

a. Standard of Review.

“The standard of appellate review of custody and visitation
orders is the deferential abuse of discretion test. [Ctation.]
The precise neasure is whether the trial court could have
reasonably concluded that the order in question advanced the
‘best interest’ of the child. W are required to uphold the
ruling if it is correct on any basis, regardl ess of whether such
basis was actually invoked. [Citation.]” (In re Marriage of
Burgess (1996) 13 Cal.4th 25, 32.)

b. Parenting Tine.

Because no statenent of decision was requested in this
case, we inply the findings necessary to support the judgnment.
(I'n re Marriage of Arceneaux (1990) 51 Cal.3d 1130, 1133.) W
t herefore assune the trial court found the visitation schedule
it ordered was in the best interest of the child. The issue we

must resolve is whether this inplied finding was supported by

1 Mother’s opening brief nmakes nunerous assertions of fact that
are not supported by any citation to the record. The statenent
of any factual matter nust be supported by an appropriate
reference to the record. (Cal. Rules of Court, rule 14(a).) W
have di sregarded any factual assertion not supported by an
appropriate record citation. (Warren-Guthrie v. Health Net
(2000) 84 Cal . App.4th 804, 808, fn. 4.)



substanti al evidence so as to constitute a rational exercise of
the trial court’s discretion. (In re Marriage of Roe (1993) 18
Cal . App. 4th 1483, 1488, disapproved on another point inlInre
Marri age of Burgess, supra, 13 Cal.4th at p. 38, fn. 10.)

On this record the trial court could have properly
concl uded the visitation schedule ordered was in the child' s
best interest. The testinony of Father and the paterna
gr andnot her showed the minor child enjoyed a close relationship
wi th her father and paternal grandparents. The court could have
reasonably concluded it was in the child s best interest to
continue this close relationship. The pre-existing visitation
schedul e gave Father parenting tine of approximately 25 percent.
The visitation schedule fromwhich Mther appeals al so gives
Fat her approxi mately 25 percent parenting tine.

Mot her clained at trial that it was inportant the child
have a relationship with Father, and stated she was willing to
facilitate the relationship in whatever way she could if she
noved to Chicago. Mdther agreed that Father was a good parent,
and that the child needed to spend tinme with her paternal
gr andpar ent s.

It is the public policy of this state to have children
mai ntai n frequent and continuing contact with both parents after
a marriage dissolution. (Fam Code, 8 3020, subd. (b).) The

visitation schedul e ordered by the court attenpts, to the extent



possi ble, to maintain the existing |l evel of visitation for
Father. This was not an abuse of discretion.

Mot her conpl ains the court did not consider the welfare of
the child when it ordered her to spend 10 weeks during the
sutmmer with Fat her, even though the child had never spent nore
than two consecutive days away from Mother. However, Mot her
points to no evidence that the child would suffer from extended
peri ods away fromher. Moreover, Mther nust have realized that
a nmove of the distance she contenpl ated woul d necessitate nmany
extended visitations. Indeed, she proposed at trial that the
child spend half the sunmer with Father, as well as al
hol i days.

Mot her also clains the trial court abused its discretion by
di scussing the requirenent of necessity for the nove and “naking
the order based on the perceived failure to prove that the nove
was necessary.”’

In In re Marriage of Burgess, supra, 13 Cal.4th at
pages 31-32, the Suprene Court held a parent who had sol e
physi cal custody and wanted to relocate with the child did not
need to prove the nove was reasonably necessary. The custodi al
parent has a presunptive right to nove if it is consistent with
the child s best interest. (lbid.)

However, the court nust still consider whether the parent

seeking to relocate is doing so for the purpose of frustrating



the other parent’s contact with the child. (In re Marriage of
Burgess, supra, 13 Cal.4th at p. 36, fn. 5.) Such bad faith
conduct is material to a determ nation of what custody
arrangenent is in the child s best interest. (ld. at p. 36,
fn. 6.) Thus, the court, in this case, did not abuse its

di scretion in discussing Mdther’s notives for relocating.

Mot her clains the trial court’s order |acks any di scussion
of the child s best interest, and generally conplains that the
order casts her in the worst light, and Father in the best |ight
possi ble. She also conplains that the visitation schedule is
i nconvenient, and that the court failed to consider her
al | egations of abuse by Father. As previously explained, we
assume the trial court nade whatever findings were necessary to
support the order and we indulge all presunptions in favor of
the judgnent. The evidence regarding the character and fitness
of both parents was conflicting, as was the evidence of Father’s
purported verbal or physical abuse. This record contains
not hing to overcone the presunptions in favor of the judgnent.

c. Travel Costs.

Mot her argues the trial court’s requirenent that she bear
the entire cost of transporting the child to visit Father is an
attenpt to punish her for relocating or to prevent her from

rel ocating.
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During the trial, the court asked Mother if she would be
willing and able to pay the cost of transportation. WMother
responded, “I would be willing to do that.” The court asked if
she woul d be able to do it. She responded, “It’s cheaper than
this divorce has been.” Mther testified the cost of a round
trip ticket to Chicago was $200.

Mot her’s representations to the court constitute a
stipulation or acquiescence to the trial court’s ruling. Mother
is bound by the rule that she has waived the error by her
conduct or stipulation in the [ower court. (Cushman v. Cushman
(1960) 178 Cal . App.2d 492, 498.) By agreeing at trial under
guestioning fromthe court to pay the entire cost of
transportati on, she nay not now conpl ai n.

In any event, the court did not abuse its discretion. One
of the trial court’s biggest concerns about Mdther’s request to
rel ocate was that neither party would be willing to afford the
cost of transportation in order to nmaintain continuing contact
wi th the non-custodial parent. The trial court’s order allow ng
the rel ocation was based on the inplied finding the nove would
not be detrinmental to the child s best interests, which was in
turn based on an inplied finding that the parties could afford
to transport the child between Illinois and California to
mai ntain continuing contact with Father. The court made an

inmplied finding that Mother was able and willing to pay for the
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transportation. This finding is supported by Mther’s own
testimony. The court did not abuse its discretion.
DI SPCSI TI ON
The judgnent is affirned. Respondent shall recover his

costs on appeal. (Cal. Rules of Court, rule 26(a)(1).)

BLEASE , Acting P.J.

We concur:
NI CHOLSON , J.
MORRI SON , J.
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